
Are you a U.S. taxpayer? 
TAXtalk

The U.S. assesses personal income tax on its citizens, unlike 
Canada, which assesses personal income tax on its residents. 
The U.S. means of assessing tax has been long established and 
is not a recent development.  

Are you considered a U.S. person for tax purposes?

Consider these questions:
1.  Were you born in the U.S. and have maintained your  

U.S. citizenship? 
2. Do you currently possess a valid U.S. green card? 
3. Were both of your parents born in the U.S.?  
4.  Were one of your parents born in the U.S. and have you 

spent time living in the U.S.?
5. Have you spent 183 days cumulative in the U.S. this year?

If you have answered yes to any of these questions, you may 
be considered a U.S. person for U.S. tax purposes and should 
discuss your status with a competent immigration or cross-
border tax advisor.

As a U.S. person, how may you be affected? 

If you are, or may be considered, a U.S. person, please inform 
and discuss your status with your Canadian wealth, tax, and 
legal advisors. Your advisors can determine what, if any, impact 
your U.S. tax status may have on your will, estate plan, the 
nature of investments in your various investment accounts, or 
the ownership of real estate or other assets.   

Common annual tax and information  
filings for U.S. persons residing in Canada

U.S. persons living in Canada as residents, by virtue of their 
U.S. tax status, are required to file all U.S. tax and information 
returns, as appropriate. These may include:

A. Form 1040, U.S. Individual Income Tax Return.
 •  For a U.S. taxpayer to report worldwide income for 

income tax purposes.
B.  Form 8891, U.S. Information Return for Beneficiaries  

of Certain Canadian Registered Retirement Plans.
 • For a U.S. taxpayer who has a Canadian RRSP or RRIF.
C.  Form 5471, Information Return of U.S. Persons with 

Respect to Certain Foreign Corporations (CFC).
 •  For a U.S. taxpayer who owns shares of a Canadian 

operating company, professional corporation, etc. 
D.  Form TD F 90-22.1, Report of Foreign Bank and Financial 

Accounts (FBAR).
 •  For a U.S. taxpayer who holds more than $10,000 

cumulative value in a bank account, investment/ 
brokerage cash and investments, life insurance with  
cash values, TFSA, RRSP, RRIF, RESP, etc.

 • Filed with U.S. Treasury Department by June 30.
E.  Form 8621, Return by a Shareholder of a Passive Foreign 

Investment Company (PFIC) or Qualified Electing Fund 
(QEF).

 •  For a U.S. taxpayer who owns Canadian mutual fund 
trust units, mutual fund corporation shares, units of 
a Canadian ETF, or shares of a Canadian holding 
company.

F.  Form 3520, Annual Return to Report Transactions With 
Foreign Trusts and Receipt of Certain Foreign Gifts.

 •  For a U.S. taxpayer who is the beneficiary of a Canadian 
trust (i.e. testamentary trust).

G.  Form 3520-A, Annual Information Return of Foreign Trust 
With a U.S. Owner.

 •  For a U.S. taxpayer who holds a Canadian TFSA, 
or is a contributor to a Canadian RESP.   

H. Form 8938, Statement of Specified Financial Assets.
 • Form is new and is required for 2011 onwards.
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 •  For a U.S. taxpayer who owns foreign financial assets, 
not just financial accounts. Minimum thresholds vary 
depending upon if taxpayer is filing as a single or married 
person for U.S. purposes.

 •  This form is in addition to the FBAR – Form TD F 90-
22.1 and is filed with the IRS along with Form 1040.

Becoming compliant – new streamlined procedure

Effective September 1, 2012, the IRS implemented a new 
“catch-up” filing procedure for those taxpayers who present a 
low compliance risk (“low risk”), who are living abroad, and 
who are not compliant for U.S. income tax purposes. While 
all submissions will be reviewed, the intensity of review will 
vary according to the level of compliance risk presented by the 
submission.

U.S. persons who are eligible for the new filing procedure 
include those who:
• Have a valid Taxpayer Identification Number (TIN);
•  Have lived abroad, which includes Canada, 

since January 1, 2009;
•  Have not filed a U.S. tax return for 2009 or subsequently; 

and 
•  Owe no more than $1,500 annually in U.S. income taxes 

for 2009, 2010, and 2011.

As well, those U.S. persons who have omitted to file an 
information return with a previous 1040, such as Form 8891, 
can submit at this time.

For those who are determined to be “low risk,” and who wish to 
become compliant, they will have to file three years of income 
tax and information returns as applicable, six years of FBARs, and 
completion of the IRS questionnaire that identifies additional 
assets, income and tax, along with all taxes and statutory interest 
due as of the submission date. If the IRS determines the taxpayer 
to be low risk, assessing and review will be expedited, no further 
penalties or additional interest will be assessed, nor will the IRS 
pursue further.

While the IRS will determine if a taxpayer is “low risk” upon 
submission, they have provided guidance as to what they may 
consider to be “higher-risk” compliance factors, namely:
•  If any of the returns submitted through this program claim a 

refund; 
• If there is material economic activity in the United States; 
•  If the taxpayer has not declared all of his/her income in his/

her country of residence; 

• If the taxpayer is under audit or investigation by the IRS; 
•  If FBAR penalties have been previously assessed against the 

taxpayer or if the taxpayer has previously received  
an FBAR warning letter; 

•  If the taxpayer has a financial interest or authority over 
a financial account(s) located outside his/her country  
of residence; 

•  If the taxpayer has a financial interest in an entity or entities 
located outside his/her country of residence; 

• If there is U.S. source income; or 
•  If there are indications of sophisticated tax planning 

or avoidance. 

Previously, the biggest deterrent to becoming compliant was the 
costs associated with becoming compliant over upwards of eight 
years and/or the potential interest and penalties for non-filing 
or omitting to file a particular information return. For example, 
the failure to file the FBAR could generate a penalty of as much 
as $10,000 or more, per year, regardless if the person had a tax 
balance due.  

For those U.S. persons who are non-compliant or who innocently 
neglected to file an information return over the years, this 
procedure is good news. For more information, please see: 
http://www.irs.gov/uac/Instructions-for-New-Streamlined-
Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-
US-Taxpayers.

Foreign Account Tax Compliance Act (FATCA)

The U.S. Foreign Account Tax Compliance Act (FATCA) will 
require all non-U.S. financial institutions, including those in 
Canada, to report to the IRS on financial accounts held by their 
U.S.-person clients with assets over a certain dollar amount.  

FATCA is scheduled to begin its implementation on January 1, 
2014 and is intended to identify non-compliant or recalcitrant 
U.S. taxpayers, or prevent U.S. persons from evading U.S. tax 
by using financial accounts held outside of the U.S. Previously, 
Canadian and U.S. taxpayers were solely responsible for 
calculating and submitting their respective tax returns. With 
FATCA, the IRS will make it mandatory for all non-U.S. 
financial institutions to report and assist in its efforts to ensure 
all U.S. taxpayers are compliant for U.S. tax purposes. The onus 
will be shared by both individuals and financial institutions in 
determining who is a U.S. person and reporting such information 
to the IRS. 



In conclusion

We also recommend that you speak to a competent cross-border 
tax or immigration professional to further determine the U.S. 
tax reporting requirements you may face and what steps should 
be taken in your circumstances.

The above information is intended to provide general guidance 
only and should not be construed as legal, tax or financial advice. 
It is highly recommended that where it has been determined 
that you have, or may have, U.S. tax ties, you should speak with 
competent cross-border tax, will and estate planning experts who 
regularly engage in cross-border planning. 
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